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1. Introduction 

Scope of submission 

1.1. This submission takes account of the following documents submitted by the Applicant and 

Natural England at Deadline 6. 

• REP6-031: G6.3 Kittiwake onshore artificial nesting structure site selection and evidence 

on nesting limitations update. Revision 01. 

• REP6-038: G6.11 Written Summary of the Applicant’s Oral Case at Issue Specific Hearing 

11 (ISH11). Revision 01. 

• REP6-039: G6.12 Written Summary of the Applicant’s Oral Case at Issue Specific Hearing 

12 (ISH12). Revision 01. 

• REP6-055: Natural England cover letter dated 27 July 2022. 

• REP6-056: Natural England’s response to G5.34 Applicant’s response to Natural 

England’s additional guidance on apportioning of seabirds to Flamborough and Filey 

Coast (FFC) Special Protection Area (SPA) for Hornsea Project Four [REP5a-018]. 

• REP6-057: Natural England Risk and Issues Log. 

• REP6-059: Natural England’s comments on G4.7 Ornithological Assessment Sensitivity 

Report - Revision: 2 [REP5- 065]. 

• REP6-060: Natural England’s response to G5.6 Indirect Effects of Forage Fish and 

Ornithology – Revision 1 [REP5-085]. 

1.2. In section 2, the RSPB has provided comments on issues arising from the review of the above 

documents. 

1.3. In sections 3 and 4, the RSPB provides responses to the actions arising from the Issue 

Specific Hearings and set out in the Examining Authority’s Article 17 letter dated 25 July 

2022. 

1.4. Separately, the RSPB has provided additional comments on offshore ornithology matters 

following the provision of updated information and clarifications from the Applicant at 

Deadline 6. These are contained in Annex A to this submission. 

Statement of Common Ground – progress update 

1.5. Following receipt of the additional information provided by the Applicant at Deadlines 5, 5a 

and 6, the RSPB is in the process of reviewing its draft Statement of Common Ground with 

the Applicant. Our ability to finalise our view on many of the matters contained in the SOCG 

hinges on our Deadline 7 submissions. Therefore, the current intention is to submit an 

agreed version of the SOCG at Deadline 8. 
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2. Comments on documents submitted at Deadline 6 

2.1. Below, the RSPB makes brief comments on issues arising from documents submitted at 

Deadline 6: 

• Kittiwake onshore nesting site selection 

• Kittiwake offshore nesting structures 

• Connectivity of auk compensation measures with the Flamborough and Filey Coast SPA 

Kittiwake onshore nesting site selection 

2.2. The RSPB’s position relating to onshore artificial nesting sites as a compensation measure for 

kittiwakes was set out in REP2-089: section 5 (level of detail required, including securing of 

location, evidence of relevant consents etc) and paragraphs 6.16-6.17 (whether further 

onshore nesting structures can be identified, secured and address key uncertainties). 

2.3. REP6-031 (Kittiwake onshore artificial nesting structure site selection and evidence on 

nesting limitations update) provides an update on the Applicant’s steps to select sites for the 

possible location of onshore artificial nesting structures for kittiwakes, utilising Hornsea 

Project Three’s approach (REP6-030). 

2.4. It states a total of 28 potential sites were identified and that seven sites with 152 land 

parcels were selected to progress to land acquisition stage. Just four suitable land parcels at 

two sites were taken forward for more detailed work. Of these four, the Applicant 

considered only one (Lythe, near Whitby) was a good case for an area with nesting space 

limitation. A second (Hawsker, south of Whitby) had suitable nesting habitat within 500m of 

the existing colony, making additionality difficult to prove. The remaining two land parcels 

were deemed unsuitable. 

2.5. No site for an onshore kittiwake artificial nesting structure has yet been secured or relevant 

consents obtained. 

2.6. This reinforces the RSPB’s view (set out in REP2-089) that identifying and securing suitable 

sites from an ecological perspective is extremely challenging and cannot be relied upon. 

2.7. Recent experience with Hornsea Three compensation measures further underlines 

subsequent barriers with regard to obtaining relevant consents to secure the compensation 

measure. The Hornsea Three project (approved on 31 December 2020) has recently (June 

2022) had its planning application for the installation of artificial nesting structures refused 

by Hartlepool Borough Council (see Appendix 1 to this submission). It is not yet known 

whether Hornsea Three will appeal this decision. 

2.8. This serves to highlight the vulnerability of such outline compensation proposals to post-

DCO decision making on consents required from other regulators, which can act to 

undermine claims that compensation measures can be secured. 

2.9. This reinforces the RSPB’s longstanding position that to reduce these very predictable 

uncertainties and risks, much greater certainty is required prior to DCO consent on the legal 

securing of compensation measures, both in terms of land tenure and relevant legal 
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consents. That certainty does not exist for this compensation measure in respect of Hornsea 

Four. 

Kittiwake offshore nesting structures 

2.10. The RSPB notes that on page 17 of REP6-039 (Written Summary of the Applicant’s Oral Case 

at Issue Specific Hearing 12), under Item 6.2, the Applicant confirms that the repurposing of 

the oil and gas platform is a novel approach and that further surveys, including those 

relating to structural integrity, still need to take place in respect of the currently identified 

platform (Wenlock Platform). 

2.11. This confirms the RSPB’s concerns as set out in section 7 of REP6-069. 

Connectivity of auk compensation measures with the Flamborough and Filey 

Coast SPA (FFC SPA) 

2.12. The RSPB has reviewed the Applicant’s response to the Examining Authority’s questions 

regarding connectivity of the proposed compensation measures for auks with the FFC SPA 

(page 23, Item 6.2 of REP6-039). 

2.13. We have noted the Applicant’s statement: 

“Mr Carter noted that section 3.4 of Annex 1 to the Compensation Measures for FFC SPA: 

Ecological Connectivity of Compensation Measures (REP3-034) outlined the weaknesses in 

the data for guillemot and razorbill. The Applicant has provided an overview of the data that 

does exist. The ability to prove that a bird from one location recruits into another is almost 

impossible based on current technology. Due to a lack of alternatives, the Applicant has to go 

on the basis of the data that exists, from which the Applicant has been able to show that 

there is likely connectivity between the Channel Islands and the national site network. Mr 

Carter advised that colonies all along the coast of England would be supported by these 

measures.” 

2.14. This confirms the RSPB’s view set out in section 3 of REP5-120 that there is no direct 

evidence either for the existence, or the extent of, connectivity between the English Channel 

and the FFC SPA in respect of guillemots and razorbills. For the reasons set out in REP5-120, 

we do not support the Applicant’s claim that there is a sufficient scientific evidence base to 

conclude the proposed compensation measures for guillemots and razorbills will directly 

benefit their UK SPA network populations, in particular that of the Flamborough and Filey 

Coast SPA. In many respects, there is simply no direct evidence currently available. In the 

absence of the necessary evidence, it is difficult to come to any conclusions as to what scale 

of compensation measures would be required to accomplish sufficient recruitment into the 

UK SPA populations. Therefore, we consider the Applicant’s claim that colonies all around 

the coast of England “would be supported by these measures” are massively overstated and 

unsubstantiated. 
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3. RSPB responses to actions set out in the Examining Authority’s Rule 17 

dated 25 July 2022 

3.1. The Examining Authority has highlighted a number of action points for the RSPB arising from 

the Issues Specific Hearings in week beginning 18 July 2022. The RSPB has set out its 

response to these in Table 1-3 in section 4 below. 

Request within the Rule 17 letter 

3.2. In addition to the listed actions (see Tables 1-3 below), the Examining Authority also made 

the following request of the RSPB and Natural England: 

“Finally, during discussions under Agenda item 4 of ISH12 [EV-036] on the Habitat 

Regulations Assessment on Friday 22 July 2022, the Applicant referred to a recent 

publication, the Offshore Round 4 Leasing Plan-level Habitats Regulations Assessment 

(Crown Estate, July 2022). The Applicant noted this had been approved by the Secretary of 

State and suggested that it highlighted similar concerns to its own around some of the 

collision risk and displacement parameters used in offshore wind farm ornithological 

assessments and consequent compounding of precaution. The Applicant intends to submit 

this document into the Examination at Deadline 6, with commentary on its relevance at 

Deadline 7. As NE and the Royal Society for the Protection of Birds (RSPB) did not attend 

that ISH, the ExA invites them to listen to the relevant part of the Hearing [EV036b and EV-

036c] and to submit written comments on the document at Deadline 7 (Wednesday 10 

August 2022). The ExA would welcome views on the weight that should be given to it in 

this Examination. 

As NE and the Royal Society for the Protection of Birds (RSPB) did not attend that ISH, the 

ExA invites them to listen to the relevant part of the Hearing [EV036b and EV-036c] and to 

submit written comments on the document at Deadline 7 (Wednesday 10 August 2022). 

The ExA would welcome views on the weight that should be given to it in this 

Examination.” 

3.3. The RSPB notes that the Applicant submitted The Crown Estate’s Round 4 Habitats 

Regulations Assessment document as REP6-032 (G6.4 Key Documents Regarding the Crown 

Estate Leasing Round 4 Record of the Habitats Regulations Assessment - Revision: 01). The 

RSPB has also reviewed the Applicant’s written summary of its oral case to ISH12 on this 

matter. 

3.4. As described above, the issues relate to the issue of precaution and the relevance or not of 

The Crown Estate’s Round 4 HRA to the Hornsea Four examination. 

3.5. The RSPB makes the following comments: 

• The RSPB has recently set out its position on the issue of precaution in relation to the 

assessment of ornithological impacts (see section 2 in REP6-068) and fundamentally 

disagrees with the Applicant’s position on this matter; 
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• The Round 4 Habitats Regulations Assessment document presents the conclusions of 

The Crown Estate, acting as both competent authority and as a commercial organisation 

in respect of leasing of the seabed for the purposes of offshore wind development; 

• The RSPB was a consultee during the HRA process as part of a confidential Expert 

Working Group. While wishing to respect the confidentiality of that process, the RSPB 

can confirm that it did not agree with The Crown Estate’s conclusions in respect of 

implications of Round 4 projects for the Flamborough and Filey Coast SPA, and that it 

was consistent in its position on the issue of precaution as expressed in section 2 of 

REP6-068; 

• The Crown Estate has not published the consultation responses of the RSPB and other 

consultees. Therefore, the picture presented by the Applicant is entirely partial and we 

note although “The Applicant intends to submit this document into the Examination at 

Deadline 6” its commentary on its relevance is being submitted at Deadline 7, therefore 

we may have further points to make once it is clear what reliance is being suggested and 

why.  

• For now, in the context of the Hornsea Four Project, we consider no weight should be 

given to the Round 4 Habitats Regulations Assessment due to: 

o Given its strategic nature, the Round 4 HRA lacks the level of detail available in 

respect of understanding and assessing the impacts of the Hornsea Four project; 

o We wish to point out to the Examining Authority that the conclusions in respect of 

recent offshore wind leasing rounds in England (Round 3 and, most recently, the 

Project Extensions leases) was that they would have no adverse effects on the 

integrity of any Special Protection Area.  

o However, those strategic level conclusions have been superseded in the sense that 

subsequent project decisions have been made by the Secretary of State on Round 3 

projects in respect of kittiwakes (Flamborough and Filey Coast SPA) and lesser black-

backed gull (Alde-Ore Estuary SPA). This is especially the case with the Project 

Extensions for which seabed rights were awarded in September 2020 following an 

HRA process. By 31 December 2020 (and following lengthy post-examination 

consultation), the Secretary of State for BEIS concluded the Hornsea Three project 

would have an in-combination adverse effect on the integrity of the FFC SPA in 

respect of kittiwake. Similar decisions have followed on subsequent Round 3 

projects. 

o Again, respecting the confidentiality of the leasing stakeholder consultation process, 

the RSPB can confirm it argued that adverse effects on integrity of the Project 

Extensions on the FFC SPA (and Alde-Ore Estuary SPA) could not be ruled out. 

o Therefore, we consider it would be wholly inappropriate for the Examining Authority 

to place any weight on the Round 4 HRA report. 
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Appendix 1: Copy of Hartlepool Borough Council Refusal of Planning Permission 

for Artificial Nesting Structures for Hornsea Three (dated 28 June 2022) 
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Town and Country Planning Act 1990 

 
 
 
 
 
 
 

PART I - PARTICULARS OF APPLI AT ON 

 
Application No H/2022/0009 

 
Proposal Demolition of existing structure and construction of artificial 

nesting structures for kittiwakes and associated infrastructure 
 

Location  THE OLD YACHT CLUB FERRY ROAD  HARTLEPOOL 
TS24 0AE 
 

Applicant  ANTONIOU 
 
 

PART II - PARTICULARS OF DECISION 

 
The Hartlepool Borough Council hereby give notice in pursuance of the provisions of 
the above Act that PLANNING PERMISSION HAS BEEN REFUSED for the carrying 
out of the development referred to in art I hereof in accordance with the application 
and plans made valid on 27/01/2022 for the following reason(s): 
 
1. In the opinion of the Local Planning Authority, the proposed development would 

have the potential to result in a constraining impact on the activities of the 
adjacent port and the economie  of he area, contrary to policies LS1 and EMP4 
of the Hartlepool Local Plan (2018)  

 
2. In the opinion of the Local Planning Authority, the applicant has failed to 

demonstrate that the proposal would not result in an adverse impact on the 
amenity of neighbouring land users in terms of noise, contrary to policy QP4 of 
the Hartlepool Local Plan (2018)  

 
3. In the opinion of the Local Planning Authority, the proposed development would 

result in an adverse impact on the visual amenities of the area, contrary to policy 
QP4 of the Hartlepool Local Plan (2018). 

 
 

REFUSAL OF PLANNING PERMISSION 

 

 

 

 

 

 

 

e 
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PARA011: The presumption in favour of sustainable development 
PARA012: The presumption in favour of sustainable development  
PARA038: Decision making 
PARA047: Determining applications 
PARA055: Planning conditions and obligations 
PARA056: Planning conditions and obligations 
PARA110: Considering development proposals 
PARA124: Achieving appropriate densities 
PARA130: Achieving well-designed places 
PARA134: Achieving well-designed places 
PARA154: Meeting the challenge of climate change, flooding and coastal change 
PARA157: Meeting the challenge of climate change, flooding and coastal change 
PARA169: Planning and flood risk 
PARA218: Implementation 
 
INFORMATIVE 
 
1.0 Statement of Proactive Engagement 
 
The Local Planning Authority in arriving at its decision to refuse this 
application has, without prejudice to a fair and objective assessment of the 
proposals, issues raised, and representations received, sought to work with 
the applicant in a positive and proactive manner with the objective of 
delivering high quality sustainable development to improve the economic, 
social and environmental conditions of the area in accordance with the NPPF. 
However it is has not been possible in this instance to address or overcome 
the identified impacts. 
 
See also notes overleaf 
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NOTES FOR APPLICANTS 
 
 
1. If you are aggrieved by the decision of the Local Planning Authority to refuse 

permission for the proposed development, or to grant permission or approval 
subject to conditions, you may appeal to the Secretary of State for Communities 
and Local Government in accordance with Sections 78 and 79 of the Town and 
Country Planning Act 1990.  Details of time limits for appeal are set out below.  
Almost all appeals are determined by Planning Inspectors.  Appeals must be 
made using a form which you can get from the Secretary of State at Initial 
Appeals,  Temple Quay House, 2 The Square, Temple Quay, Bristol BS1 6PN 
(Tel: 0303 444 5000) or online at http://www.gov.uk/appeal-planning-inspectorate 

 .   The Secretary of State has power to allow a longer period for the giving of a 
notice of appeal but he will not normally be prepared to exercise this power 
unless there are special circumstances which excuse the delay in giving notice 
of appeal.  The Secretary of State is not required to entertain an appeal if it 
appears to him that permission for the proposed development could not have 
been granted otherwise than subject to the conditions imposed by them, having 
regard to the statutory requirements, to the provisions of the development order 
and to any directions given under the order.  He does not in practice refuse to 
entertain appeals solely because the decision of the Local Planning Authority 
was based on a direction given by him. 

 
2. If permission to develop land is refused or granted subject to conditions, 

whether by the Local Planning Authority or by the Secretary of State and the 
owner of the land claims that the land has become incapable of reasonably 
beneficial use by the carrying out of any development which has been or would 
be permitted, he may serve on the Council of the District in which the land is 
situated, a purchase notice requiring that Council to purchase his interests in 
the land in accordance with the provisions of Part V1 of the Town and Country 
Planning Act 1990. 

 
3. In certain circumstances, a claim may be made against the Local Planning 

Authority for compensation, where permission is refused or granted subject to 
conditions by the Secretary of State on appeal or on a reference of the 
application to him.  The circumstances in which such compensation is payable 
are set out in Section 114 of the Town and Country Planning Act 1990. 

 

* Householder development means development of an existing dwellinghouse or development 

within the curtilage of such a dwellinghouse for any purpose incidental to the enjoyment of the 
dwellinghouse.  It does not include a change of use or a change to the number of dwellings in a 
building. 
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TOWN AND COUNTRY PLANNING ACT 1990 
 
NOTIFICATION TO BE SENT TO AN APPLICANT WHEN A LOCAL 
PLANNING AUTHORITY REFUSE PLANNING PERMISSION OR GRANT IT 
SUBJECT TO CONDITIONS  
 
Appeals to the Secretary of State 
 

 If you are aggrieved by the decision of your local planning authority to refuse 
permission for the proposed development or to grant it subject to conditions, 
then you can appeal to the Secretary of State under section 78 of the Town and 
Country Planning Act 1990. 

 

 If this is a decision on a planning application relating to the same or 
substantially the same land and development as is already the subject of an 
enforcement notice, if you want to appeal against your local planning authority’s 
decision on your application, then you must do so within 28 days of the date of 
this notice. 

 

 If an enforcement notice is served relating to the same or substantially the same 
land and development as in your application and if you want to appeal against 
your local planning authority’s decision on your application, then you must do so 
within: 
28 days of the date of service of the enforcement notice, or within 6 months [12 
weeks in the case of a householder appeal] of the date of this notice, whichever 
period expires earlier. 
 

 If this is a decision to refuse planning permission for a householder application 
or for a minor commercial application if you want to appeal against your local 
planning authority’s decision then you must do so within 12 weeks of the date of 
this notice. 

 

 In all other cases if you want to appeal against your local planning authority’s 
decision then you must do so within 6 months of the date of this notice. 

 

 Appeals must be made using a form which you can get from the Secretary of 
State at Temple Quay House, 2 The Square, Temple Quay, Bristol BS1 6PN 
(Tel: 0303 444 5000) or online at 
www.planningportal.gov.uk/pcs.   
 

 The Secretary of State can allow a longer period for giving notice of an appeal 
but will not normally be prepared to use this power unless there are special 
circumstances which excuse the delay in giving notice of appeal. 
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 The Secretary of State need not consider an appeal if it seems to the Secretary 
of State that the local planning authority could not have granted planning 
permission for the proposed development or could not have granted it without 
the conditions they imposed, having regard to the statutory requirements, to the 
provisions of any development order and to any directions given under a 
development order.    

 
 




